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I. POLICY
The Albemarle County Police Department will comply with all instructions of the U.S. State Department relating to the arrest and detention of foreign nationals, deaths of foreign nationals, and the appointment of guardians for minors or incompetent adults who are foreign nationals. State Department instructions include issues pertaining to the requirements of consular services to foreign nationals with whom we come into contact with in this country. 

The Albemarle County Police Department will also comply with State Department instructions in relation to the 1978 Diplomatic Relations Act (22 U.S.C. 254), and the 1961 Vienna Convention on Diplomatic Relations in reference to the handling of Diplomatic Officers in a legal environment, and their different levels of Diplomatic Immunity. 

The enforcement of the nation’s immigration laws is a primary responsibility of the federal government and the Albemarle County Police Department will not, independently, undertake immigration-related investigations.  This prohibition does not preclude the department from cooperating with federal immigration officials, when requested, or from notifying those officials in serious situations where a potential threat to the public is perceived.
II. PURPOSE
It is the purpose of this policy to establish guidance for members who come in contact with foreign nationals, subjects claiming to be foreign nationals, foreign Diplomatic Officers with different levels of Diplomatic Immunity, and subjects claiming to be Diplomatic Officers with Diplomatic Immunity. Failure to comply in good faith with State Department instructions on the treatment of foreign nationals and Diplomatic Officers can result in pending criminal charges being overturned and very extensive civil fines being levied against the United States, Commonwealth of Virginia, County of Albemarle, and individual officers involved.  In addition, this policy also provides guidance on how to utilize the Immigration Detainer for the handling of ‘Hit Confirmation’ returns on immigrants/foreign nationals who are not subject to Diplomatic Immunity guidelines.

III. DEFINITIONS
A. CONSULAR OFFICERS 
1. A citizen of a foreign country employed by a foreign government and authorized to provide assistance on behalf of that government to the government's citizens in a foreign country. 
2. They are generally assigned to the consular section of a foreign embassy in Washington D. C., or consular offices maintained by the foreign government at locations in the United States outside of Washington D. C.  
3. The term "Consular Officer" and "Consul" are synonymous and should not be confused with the term "counsel". 
a. "Counsel" refers to legal counsel, which means attorney-at-law. 
b. Unless a Consular Officer is an attorney admitted to the Virginia Bar Association he does not have the right to represent a foreign national in any part of the legal process.
B. DIPLOMATIC IMMUNITY
1. A principle of international law by which certain foreign government officials are not subject to the jurisdiction of local courts and other authorities for their official activities and possibly personal activities as well. 
a. The purpose of these privileges and immunities is not to benefit individuals but to ensure the efficient and effective performance of their official missions on behalf of their governments. 
b. These are ancient rights and privileges that for the same reasons are still afforded in Virginia to the Lieutenant Governor and General Assembly members five days prior and subsequent to a General Assembly session. 
2. While police officers are obliged under international customary and treaty law to recognize the immunity of a Diplomatic Officer, they must not ignore or condone the commission of crimes. 
a. An individual does not “own” his or her immunity and it may be waived, in whole or part, by the mission member’s government.

b. In most cases of a serious crime being committed by an individual with Diplomatic Immunity, the State Department will solicit a waiver of immunity from the host country. 
c. If the waiver is received, the Diplomatic Officer can then be treated in the legal process for the commission of that crime as any other individual. 
C. DIPLOMATIC OFFICER
1. An officer of a foreign government assigned to an embassy in the United States.
2. Certain Diplomatic Officers may either have different levels of Diplomatic Immunity, total diplomatic immunity, or no immunity depending on the situation and office or position they hold. 
3. Many Diplomatic Officers are also authorized by their government to perform consular functions.
D. DMVO (DIPLOMATIC MOTOR VEHICLE OFFICE)
1. A division of the State Department's Office of Foreign Missions, which is tasked by Congress with enforcing the automobile insurance requirements of Title 22 U.S.C., Section 254. 
2. The DMVO functions for the State Department are similar to the Virginia DMV. 
a. Even though Diplomatic Officers with Diplomatic Immunity may never stand criminal trial nor be physically arrested, they may still be given a summons or have warrants issued against them for violations to include traffic infractions. 
b. After moving violations are reported to the DMVO, the individual will lose points on their State Department license and may have their insurance privileges and privileges to drive in the United States suspended by the DMVO.
E. FOREIGN NATIONAL
1. Any person who is not an U. S. Citizen. 
2. This term is used interchangeably with the term "Alien" and includes "Illegal Alien".
3. Undocumented and Illegal Aliens still have the right to Consular notification and access.
F. HONORARY CONSUL
1. A citizen or lawful permanent resident of the United States who has been authorized by a foreign government to perform official functions on its behalf in the United States.
2. Honorary Consuls have the same rights and authorities as a Consular Officer in relation to consular notification.
G. PERSONAL INVIOLABILITY
1. Secure from disrespectful, improper, unworthy, or degrading treatment. 
a. This is enjoyed to some degree by a majority of foreign diplomatic and consular personnel.  
b. This personal inviolability generally precludes handcuffing, arrest, or detention in any form. 
c. It also forbids U.S. authorities from entering the residences, automobiles, or other property of protected persons. 
2. Personal Inviolability is, however, also qualified by the well-established international practice that the host country does not give up its right to protect the safety and welfare of its people. 
a. The host country in extraordinary circumstances retains the right to prevent the commission of a crime. 
b. In circumstances where public safety is in imminent danger or it is apparent that a grave crime may otherwise be committed, police authorities may intervene to the extent necessary to halt the activity. 
c. This includes the police power to defend themselves and others from personal harm.
IV. PROCEDURES
A. CONSULAR NOTIFICATION AND FOREIGN NATIONALS
1. Consular Notification Requirements pertaining to foreign nationals:
a. When foreign nationals are arrested or detained, they must be advised of the right to have their consular officials notified.
b. Individuals that have not entered the United States legally, such as an undocumented or illegal alien, must still be advised of the right to have their consular official notified.
c. If there is any dispute or question about an individual's nationality then he or she should be questioned on the subject. 
1) A foreign national may present a foreign passport or an alien registration document as identification. 
2) Unfamiliarity with English or a foreign accent may also indicate foreign nationality. 
3) These and other similar indicators should be the basis for asking a person whether he or she is a foreign national.
4) To determine the foreign national’s country, in the absence of other information, you may assume that this is the country on whose passport or other travel-document the foreign national travels.
d. In some cases, the nearest consular officials must be notified of the arrest or detention of a foreign national, regardless of the national’s wishes.  
1) The list of countries, which require mandatory notification of consular officials in the event that one of their citizens has been arrested, is extensive.
2) A list of nations requiring mandatory notification will be maintained in services.
3) Consular officials are entitled to access to their nationals in detention, and are entitled to provide consular assistance.
e. When an U. S. Government official becomes aware of the death of a foreign national, consular officials must be notified.
f. When a guardianship or trusteeship is being considered, with respect to a foreign national who is a minor, or who has been declared incompetent, consular officials must be notified.
2. Suggested Statements to Arrested or Detained Foreign Nationals
a. When Consular Notification is the Foreign National’s Option:
1) “As a non-U.S. citizen who is being arrested or detained, you are entitled to have us notify your country’s consular representatives here in the United States.  
2) A consular official from your country may be able to help you obtain legal counsel, and may contact your family and visit you in detention, among other things.  
3) If you want us to notify your country’s consular officials, you can request this notification now, or at any time in the future.  
4) After your consular officials are notified, they may call or visit you.  
5) Do you want us to notify your country’s consular officials?”
b. When Consular Notification is Mandatory:
1) “Because of your nationality, we are required to notify your country’s consular representatives here in the United States that you have been arrested or detained.  
2) After your consular officials are notified, they may call or visit you.  
3) You are not required to accept their assistance, but they may be able to help you obtain legal counsel and may contact your family and visit you in detention, among other things.  
4) We will be notifying your country’s consular officials as soon as possible.”
c. Translations of these statements into most common languages and fax forms for notifying the Consulate of the foreign national will be available at the Police Information Desk in Service Division.
B. DIPLOMATIC IMMUNITY FROM ARREST & DETENTION
1. Traffic Violations
a. Upon exhibiting proof of diplomatic immunity, persons shall be released after being stopped and issued a summons or warning for a misdemeanor traffic violation.
b. If the Diplomat does not possess the State Department Immunity Card or there is a question about immunity, officers will have service division contact the State Department to verify immunity.

c. Stopping a Diplomat or dependant and issuing a traffic citation for a moving violation does not constitute arrest or detention and is permitted.
1) Officers can still issue a summons for the offense, but the individual with immunity cannot be compelled to sign the summons.
2) Officers can also obtain a warrant or magistrate's summons for the violation, but the individual with immunity cannot be physically detained or arrested for the misdemeanor moving violation.
d. Officers are allowed and will take reasonable measures to ensure personal and public safety.
e. Individuals with immunity can be offered, but not compelled to take standardized field sobriety tests.
f. Officers can forbid a Diplomat to continue driving if they judge the individual too impaired to drive safely.
g. The property of a person enjoying full criminal immunity, including their vehicle, may not be searched or seized. Such vehicles may not be impounded, but may be towed the distance necessary to remove them from obstructing traffic or endangering public safety.
h. If questions arise about this procedure, or if an arrest for a felony is necessary, call and advise the U. S. State Department Office of Security (202-647-4415, days, or their operations center at 202-647-1512 during nights and weekends).
i. See Appendices A & B.
2. Misdemeanor Violations
a. Upon exhibiting proof of diplomatic immunity the officer should verify the status of the person.  Once immunity is established persons shall be released after being stopped for a misdemeanor crime.
b. If the Diplomat does not possess the State Department Immunity Card or there is a question about immunity, officers will have service division contact the State Department to verify immunity.  Officers should inform the individual that he/she will be detained until their identity can be confirmed.  If the individual enjoys personal inviolability he/she may not be handcuffed except when that individual poses an immediate threat to public safety.
c. Officers can still issue a summons for the offense, but the Diplomat with immunity cannot be compelled to sign the summons.
d. Officers can also obtain a warrant or magistrate's summons for the violation, but the Diplomat with immunity cannot be physically detained or arrested for the misdemeanor. 
e. Officers are allowed and will take reasonable measures to ensure personal and public safety. 
f. If questions arise about this procedure, or if an arrest for a felony is necessary, call and advise the U. S. State Department Office of Security (202-647-4415, days, or their operations center at 202-647-1512 during nights and weekends).
g. A copy of the incident report should be faxed or mailed to the U.S. Department of State in Washington, D.C. or to the U.S. Mission to the U.N. community as soon as possible. 

3. Felony Violations
a. Upon exhibiting proof of diplomatic immunity, persons shall be released after being stopped for a felony crime. 
b. If the Diplomat does not possess the State Department Immunity Card or there is a question about immunity, officers will have service division contact the State Department to verify immunity.
c. Officers will obtain a warrant for the crime if probable cause is developed, but the Diplomat with immunity cannot be physically detained or arrested.
d. Officers are allowed and will take reasonable measures to ensure personal and public safety.
e. In the event that felony warrants are secured, offices will immediately notify and call for advice the U. S. State Department Office of Security (202-647-4415, days, or their operations center at 202-647-1512 during nights and weekends).
f. See Appendix C.
4. Proof of Immunity

a. While a person claiming diplomatic immunity may present any number of identification papers, the only one that is indicative of the level of privilege and immunity is a card issued by the U. S. State Department (See examples, pages 10-12).  

b. The holder’s level of immunity will be indicated on the card.  

c. If a person claiming immunity does not possess this card and the incident involves a criminal offense, officers may detain the person long enough to verify official status.

d. In all cases, including those in which the person provides a State Department issued identification card, the officer should verify the status with the U.S. Department of State or in the case of the U.N. community, with the U.S. Mission to the United Nations via Service Division. 

5. First Criminal Contact
a. When encountering a criminal suspect who claims diplomatic immunity, the first step should be to verify the status of the suspect.

1) If the suspect is unable to produce satisfactory identification and the situation would normally warrant arrest or detention, the officer should inform the suspect he will be detained until his identity can be confirmed. 

2) In all cases, including those which the suspect provides a State Department-issued identification card, the officer should verify the status with the State Department.

b. Officers shall first take reasonable measures, including pat-downs or other legal searches, to ensure safety to the public or other officers. Verification of the diplomatic claim shall take place only after any danger has been neutralized.

c. Once status has been verified, the officer should prepare his report, fully describing the details and circumstances of the incident in accordance with normal procedure.

d. If the suspect enjoys personal inviolability, 

1) They may not be handcuffed except when that person poses an immediate threat to safety. 

2) They also may not be arrested or detained.

e. Once all pertinent information is obtained the person with immunity must be released.

f. A copy of the incident report should be faxed to the State Department as soon as possible. Detailed documentation of incidents is essential to enable the State Department to carry out its policies.

6. Request for Waiver of Immunity
a. Diplomatic and Consular Immunity are not intended to benefit the individual.
1) They are intended to benefit the mission of the foreign government or international organization. 

2) An individual does not "own" their immunity and it may be waived, in whole or in part, by the mission member's government.

b. The U.S. Department of State will request a waiver of immunity in every case that the prosecutor advises they would prosecute the individual if they did not have immunity.

1) The ability of the State Department to secure such waiver may depend to a large degree on the strength and documentation of the case. 

2) Prior documentation and reporting by law enforcement plays a critical role in these respects.

7. Expulsion of Diplomat
a. Criminal immunity protects diplomatic and some consular personnel from jurisdiction of the courts; however, when a foreign country refuses to grant a waiver of immunity, the diplomat can be expelled.

b. In those instances where a person with immunity is accused of committing a serious offense (i.e. any felony or crime of violence) and the foreign government has not granted the State Department's request for waiver of immunity, the State Department will expel that diplomat.

c. The ability of the State Department to expel a diplomat and minimize the possibility of an international incident will depend to a large degree on the strength and documentation of the case. Once again prior documentation and reporting by law enforcement plays a critical role in these respects.

d. With the exception of immunity for official acts which exists indefinitely, criminal immunity expires upon the termination of the diplomatic tour. 

1) Obtaining indictments or warrants could lay the basis for a prosecution at a later date. 

2) If the diplomat later returns to the U.S. in a private capacity, the existence of an outstanding warrant or indictment entered into NCIC may serve to either bar the issuance of U.S. visa or to have the individual arrested upon entering the U.S. 

e. See Appendix D. 

C.  INQUIRIES INTO IMMIGRATION STATUS
1. A person’s right to file a police report, participate in police-community activities, or otherwise benefit from police services is not contingent upon citizenship or immigration status. 
2. Officers shall not question any person about his or her citizenship or immigration status and shall not request passports, visas, “green cards”, or travel documents in lieu of, or in addition to, driver’s licenses and similar standard forms of identification unless that person is reasonably believed to fit into one or more of the following categories:
a. Suspected of any violent felony.

b. A convicted felon, regardless of whether that felony involved violence.

c. Reasonably suspected of participating in criminal street gang activity.

d. Arrested or detained for any reason, except a non-custodial traffic violation, in order to comply with State Department instructions regarding the Rights of Foreign Nationals to have their consular officials notified when they are arrested or detained.

1) This right conveys regardless of whether the individual entered the United States legally or is an undocumented or illegal alien.

2) If there is any question or dispute about an individual’s nationality then he/she should be questioned on the subject.

a) A foreign passport or alien registration document presented as identification may indicate a foreign nationality.

b) Unfamiliarity with English or a foreign accent may indicate a foreign nationality.
3. Officers may request passports, visas, “green cards”, or travel documents when standard forms of identification are unavailable, or in the circumstances outlined in the preceding section. 

D.  NOTIFICATION OF FEDERAL IMMIGRATION AUTHORITIES
1.  
Officers are not required to inform federal immigration authorities of the whereabouts or                   


behavior of any immigrant or foreign visitor, unless that person is reasonably believed to be involved in one or more of the following:

a. Suspected of or arrested for any violent felony.

b. A convicted felon, regardless of whether that felony involved violence.

c. Arrested for a terrorist-related offense, or otherwise reasonably suspected of involvement in terrorism and/or subversive activities.

d. Arrested for any offense involving the entry or fraudulent assimilation of undocumented foreigners into the country, or reasonably suspected of participating in an organized venture to bring or fraudulently assimilate undocumented foreigners into the country.

e. Reasonably suspected of participating in criminal street gang activity.

2.
In the above circumstances officers may:

a. Make appropriate inquiries about the immigration status of the person.
b. Request immigration-related documents from the person.
c. Utilize the Immigration Customs Enforcement (ICE) form (see Appendix E) to notify the federal immigration authorities of the whereabouts and behavior of the person.                

E.  HIT CONFIRMATION 

1.
Officers have the authority to detain and arrest individuals who have committed 

      
violations of the criminal laws of the Untied States and other states, subject to

      
federal and state limitations.

a. Virginia law limits the ability of Virginia law enforcement officers to arrest and detain individuals for non-criminal violations of federal immigration law.  For such violations the officer will NOT detain or arrest immigrants.  Any detention or arrest on an ICE Immigration Detainer must be reviewed and approved by the shift supervisor.  The supervisor must personally review the “Hit Confirmation” to determine that a criminal violation exists and that the reporting agencies will extradite.

b. Further enforcement action will not be taken into consideration until the courts render a decision to support the detention or arrest of such individuals described above.  

V. 
IDENTIFYING DOCUMENTS 
[image: image1.png]Examples: Identifying Documents

U.S. Department of State Identification Cards

“The United States Department of State. Office:
of Protocol,issues identification documents to
forcign government personnel who ars cntitled
0 immanity. Samples of the the idendfication
cards are provided here. Because there sre dif-
ferent degrees of immunity, law enforcement

officers should read carefully idemtification
cards presented to them. Questions regarding
an individual’s staus or immunity should be
referred during working hours o the Offce of
Protocol, 202 647-1985; afier hours o the Bu-
reau of Diplomatic Sccurity, 202 647-7277.
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VI. SUMMARY OF DIPLOMATIC AND CONSULAR PRIVILEGES AND IMMUNITIES

	Category
	May Be Arrested or Detained
	Residence May Be Entered Subject to Ordinary Procedures
	May Be Issued Traffic Citation
	May Be Subpoenaed as Witness
	May Be Prosecuted
	Recognized Family Member

	DIPLOMATIC

	Diplomatic Agent
	NO  

	NO
	YES
	NO
	NO
	Same as sponsor (full Immunity and inviolability)

	Member of Administrative and Technical Staff
	NO 1
	NO
	YES
	NO
	NO
	Same as sponsor (full Immunity and inviolability)

	Service Staff
	YES 

	YES
	YES
	YES
	NO-for official acts. Otherwise YES. 2
	No immunity or inviolability 2

	CONSULAR

	Career Consular Officers
	YES, if for a felony and pursuant to a warrant 2
	 YES 4
	YES
	No-for official acts. Testimony may not be compelled in any case.
	NO-for official acts. Otherwise YES. 2
	No immunity or inviolability 2

	Honorary Consular Officers
	YES
	YES
	YES
	No-for official acts. Yes in all other cases.
	NO-for official acts. Otherwise YES.
	No immunity or inviolability

	Consular Employees
	YES 2
	YES
	YES
	No-for official acts. Yes in all other cases.
	NO-for official acts. Otherwise YES. 2
	No immunity or inviolability 2

	INTERNATIONAL ORGANIZATIONS

	International Organization Staff
	YES 

	 YES 3
	YES
	No-for official acts. Yes in all other cases.
	NO-for official acts. Otherwise YES. 
	No immunity or 

inviolability

	Diplomatic Level Staff of Missions to International Organizations
	NO 1
	NO
	YES
	NO
	NO
	Same as sponsor (full Immunity and inviolability)

	Support Staff of Missions to International Organizations
	YES
	YES
	YES
	No-for official acts. Yes in all other cases.
	NO-for official acts. Otherwise YES.
	Same as sponsor (full Immunity and inviolability)


VII.
APPENDIX

                                  Appendix A
SUMMONS AND RELEASE VIOLATIONS

(IF SUBJECT HAS IMMUNITY FROM JURISDICTION HE 

CANNOT BE COMPELLED TO SIGN THE CITATION)







AND, IF SUBJECT


  HAS NO IMMUNITY


 HAS IMMUNITY


Appendix B
PHYSICALLY ARRESTABLE 

TRAFFIC OFFENSES

 (THE SUBJECT MAY HAVE IMMUNITY FROM JURISDICTION)









AND, IF SUBJECT


HAS NO IMMUNITY


HAS IMMUNITY

Appendix C
PHYSICALLY ARRESTABLE OFFENSES 

(SUBJECT MAY HAVE IMMUNITY FROM JURISDICTION)









AND, IF SUBJECT


HAS NO IMMUNITY


HAS IMMUNITY


                                 Appendix D
U. S. DEPARTMENT OF STATE (USDOS) SAMPLE INTERFACE WITH LAW ENFORCMENT AND COURTS









WAIVER



GRANTED





REFUSED


Appendix E
Accredited Law Enforcement Agency        
County of Albemarle

Police Department
1600 5th Street, Suite D

Charlottesville, Virginia 22902

Phone: (434) 296-5807 ( Fax: (434) 972-4061

	ICE Reporting Form


Subject’s Name:     _____________________________________

AKA:                      ______________________________________

Date of Birth: ___________      SS Number: ________________

Last Known Home Address: _____________________________ 

                                        _____________________________

Subject’s Contact number:   _________________

Scars, Marks, Tattoos:           _______________________________

Known Gang Affiliation: __________________________________

Country of Birth:               ____________     FBI Number: ___________

Claimed Immigration Status: __________________________________

Current Charges: ____________________________________________

Comments: _________________________________________________

Reported by: __________________                   Date: _______________

Fax Completed form to 1-540-432-3392

�





INDICATION OF IMMUNITY





FILL OUT SUMMONS IN ACCORDANCE WITH DEPARTMENTAL AND STATE GUIDELINES, AND, HAVE SERVICES CONTACT USDOS TO VERIFY IMMUNITY





SERVICES RELAYS ANSWER





WRITE "DIPLOMAT REFUSED" IN THE SIGNATURE BLOCK OF THE CIATATION(S)


GIVE THE SUBJECT HIS/HER COPY


REPORT THE INCIDENT TO DMVO ASAP





FOLLOW DEPARTMENTAL AND STATE GUIDELINES


ON ISSUING A SUMMONS





INDICATION OF IMMUNITY





HAVE SERVICES CONTACT USDOS TO VERIFY IMMUNITY


OFFER/PERFORM 


FIELD SOBRIETY TESTS, AND


PRELIMINARY BREATH TEST





SERVICES RELAYS ANSWER





IF TESTS ARE POSITIVE





TAKE ALL MEASURES NECESSARY TO     PROTECT TRAFFIC SAFETY


RELEASE THE SUBJECT


OBTAIN WARRANTS 


REPORT INCIDENT TO DMVO ASAP





FOLLOW DEPARTMENTAL AND STATE GUIDLINES





INDICATION OF IMMUNITY





HAVE SERVICES CONTACT USDOS TO VERIFY IMMUNITY; AND,  


CONDUCT INVESTIGATION IAW APPLICABLE REGULATIONS 





SERVICES RELAYS ANSWER





IF FROM INVESTIGATION YOU HAVE PROBABLE CAUSE TO ARREST AND/OR DETAIN





TAKE APPROPRIATE MEASURES TO PROTECT PUBLIC SAFETY


RECORD ALL PERSONAL INFORMATION


RELEASE THE SUBJECT


DOCUMENT THE CASE FULLY; AND


REPORT THE INCIDENT TO USDOS ASAP!




















FOLLOW STANDARD OPERATING PROCEDURES





OFFICER ISSUES CITATION OR FILES CHARGE





POLICE DEPARTMENT NOTIFIES USDOS & PROVIDES A COPY OF CITATION OR CHARGE





USDOS INFORMS DIPLOMATIC MISSION OF THE INCIDENT, REQUESTS "EXPRESS WAIVER OF IMMUNITY" AND EXPLAINS CONSEQUENCES OF REFUSAL TO WAIVE





DIPLOMATIC MISSION RESPONDS













































































USDOS NOTIFIES COURT, ABIDES BY JUDGEMENT, JURISDICTION PROCEEDS WITH CRIMINAL PROSECUTION





USDOS NOTIFIES COURT AND IMPOSES APPROPRIATE SANCTIONS TO INCLUDE POSSIBLE EXPULSION





� EMBED Word.Picture.8 ���








Reasonable constraints however may be applied in emergency circumstances involving self-defense, public safety, or the prevention of serious criminal acts.


This table presents general rules. Particularly in the cases indicated, the employees of certain foreign countries may enjoy higher levels of privileges and immunities on the basis of special bilateral agreements.


A small number of senior officers are entitled to be treated identically to "diplomatic agents"


Note that consular residences are sometimes located within the official consular premises.  In such cases ONLY the official office space is protected from police entry. 
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